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DECI SI ON AND ORDER - DENYI NG BENEFI TS

This proceeding arises froma claimfor benefits under
Title IV of the Federal Coal M ne Health and Safety Act of 1969, 30
US C 8 901 et seq. (the Act). Benefits are awarded to coal m ners
who are totally disabled due to pneunpconiosis. Surviv-ing
dependents of coal m ners whose deaths were caused by pneunopconi osi s
may al so recover benefits. Pneunpbconiosis, comonly known as bl ack
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lung, is a chronic dust disease of the lungs arising fromcoal m ne
enpl oynent. 20 C.F.R. 8§ 718.201 (1996).

On April 14, 2000, this case was referred to the Ofice of

Adm ni strative Law Judges for a formal hearing. Follow ng proper
notice to all parties, a hearing was held on Novenmber 15, 2000 in
Pi kevill e, Kentucky. The Director's exhibits were admtted into
evi dence pursuant to 20 C.F. R 8 725.456, and the parties had full
opportunity to submt additional evidence and to present closing
argunments or post-hearing briefs. Exhibits EX 7-9 were adm tted
post-hearing, in accordance with the ruling at the hearing.

The Findi ngs of Fact and Concl usions of Law that follow are
based upon ny analysis of the entire record, argunments of the
parties, and the applicable regulations, statutes, and case | aw.
They al so are based upon ny observation of the deneanor of the
wi tness who testified at the hearing. Although perhaps not
specifically nentioned in this decision, each exhibit and argunent of
the parties has been carefully reviewed and thoughtfully consi dered.
While the contents of certain nmedical evidence nmay appear
i nconsistent with the conclusions reached herein, the appraisal of
such evidence has been conducted in conformance with the quality
st andards of the regul ations.

The Act's inplenmenting regulations are located in Title 20 of
t he Code of Federal Regul ations, and section nunbers cited in this
deci sion exclusively pertain to that title. References to DX, CX and
EX refer to the exhibits of the Director, the claimnt, and the
enpl oyer, respectively. The transcript of the hearing is cited as
"Tr." and by page nunber.

| SSUES
The follow ng issues remain for resol ution:
1. whether the claimwas tinely filed;

2. the length of the claimant's coal m ne enpl oynent;

3. whether the claimant has pneunoconi osis as defined by the
Act and regul ati ons;

4. whether the claimnt's pneunoconiosis, if any, arose out of
coal m ne enpl oynent;

5. whether the claimant is totally disabl ed;
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6. whether the mner's disability, if any, is due to
pneunoconi osi s; and

7. whether the evidence establishes a change in conditions or
a mstake in a determnation of fact within the neaning of Section
725. 310, including whether the previous decision was m staken as to
whet her the evidence established a material change in conditions
pursuant to § 725.309(d).

(Tr. 7-9; DX 93). Additional issues are preserved for appeal.
(Ld.).

El NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Fact ual Background and Procedural History

The cl ai mant, Reaford Smth, was sixty-four years old at
the time of the hearing and has a seventh grade education. He has
one dependent, his wife, for purposes of augnmentation of benefits.
(Tr. 9, 15, 17; DX 1, 5, 29.15).

The claimant testified that all of his coal m ne enploynment was
under ground and required bendi ng, stooping, pushing, pulling, and
lifting. He stated that he lifted itens wei ghing over one hundred
pounds every day. He last worked in June 1988. He |ast snoked in
1993 or 1994. (Tr. 10, 15).

The claimant filed his first claimfor benefits under the Act
on August 2, 1976. It was finally denied on June 12, 1980. (DX 29).

The claimant filed a second claimfor benefits on Cctober 15,
1993. (DX 1). Following a formal hearing on March 22, 1995,
Adm ni strative Law Judge Frederick D. Neusner awarded benefits on
Septenber 8, 1995. Judge Neusner found that the evidence established
a material change in conditions pursuant to 20 C.F.R 8§ 725.309(d),
pneunoconi osi s under 8§ 718.202(a)(4), causation pursuant to §
718.203(b), total disability under 8 718.204(c)(4), and causation
pursuant to 8718.204(b). (DX 44, 49). The enployer appealed. (DX
51, 54). The Benefits Review Board ("the Board") vacated the
findings under 20 C.F. R 88 718.202(a)(4) and 718.204(c) and (b) on
Sept enmber 27, 1996. (DX 58). On remand, Judge Neusner found that
t he cl ai mant
failed to establish the exi stence of pneunpbconi osis pursuant to 20
C.F.R 8§ 718.202(a)(4) and total disability pursuant to
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§ 718.204(c)(4).* Accordingly, benefits were denied on August 20,
1997. (DX 70). The cl aimant appeal ed that denial to the Board. (DX
72a, 74). On July 21, 1998, the Board affirnmed the denial. (DX 79).

The claimant filed a request for nodification of the previous
deni al on Septenmber 18, 1998. (DX 80). The enployer was notified of
t he request, and subsequently controverted based on both its
liability and the claimant's eligibility. (DX 88). Follow ng deni al
of the claimby the District Director, O fice of Wrkers'
Conpensation ("OANCP") (DX 85), a hearing was held on Septenber 15,
1999 before Adm nistrative Law Judge Thomas F. Phal en, Jr..
Afterwards, the enployer filed a notion concerning the nedical
evidence. On October 1, 1999, Judge Phal en issued an Order remandi ng
the claimfor further devel opment of the nmedical evidence. Follow ng
t he devel opment of such, the denied the request for nodification on
January 7, 2000. (DX 92). The claimant tinmely requested a fornal
hearing, and the claimwas referred back to the O fice of
Adm ni strative Law Judges ("OALJ") on April 14, 2000. (DX 92, 93).

Length of Coal M ne Enpl oynent

The enpl oyer conceded at | east el even years of coal nine
enpl oynent. The claimant all eges nineteen years. (Tr. 8). The OACP
conputed si xteen years. (DX 20).

Yinnhis August 20, 1997 Decision and Order on Remand - Denyi ng

Benefits, Judge Neusner footnoted that:

[There is] a possible conflict regarding the nature of dainmant's
last usual coal mne job. In testinony at the formal hearing,
Claimant testified that his last job as a mne foreman required
himto travel back and forth between two m ne sections, which took
about 45 mnutes each way. Furthernore, he stated that the job
required a |l ot of wal king, bending, stooping, pushing, and pull-
ing, and sonetines |ifting objects which weighed as nuch as 100 or
150 pounds. TR 22-23. On the "Description of Coal Mne Wrk and
Q her Enpl oynment™ form which O ai nant signed under oath on

Cctober 15, 1993, however, the dainmant said his |last coal mne
job as a mne forenman entailed eight hours of sitting. DX 04.
Consequently, | find that dainmant's |ast usual coal nmine job
entail ed periodic, noderate exertion. Accordingly, it is ques-

ti onabl e whether Dr. Baker's opinion if credited, would warrant

a finding of total disability. DX 12. Even if Caimant's |ast
coal mine job entail ed sustained nanual |abor, | would find that

t he preponderance of the medical opinion evidence establishes that
Claimant's mld inpairnment woul d not prevent himfrom performng
such wor k.
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The Act fails to provide specific guidelines for conmputing the
length of a mner's coal mne work. However, the Benefits Revi ew
Board consistently has held that a reasonabl e nmethod of conputation,
supported by substantial evidence, is sufficient to sustain a finding
concerning the length of coal mne enploynent. See Croucher v.
Director, OANCP, 20 BLR 1-67, 1-72 (1996) (en banc); Dawson v. O d Ben
Coal Co., 11 BLR 1-58, 1-60 (1988); N ccoli v. Director, OANCP, 6 BLR
1-910, 1-912 (1984). Thus, a finding concerning the |Iength of coal
m ne enploynent may be based on many different factors, and one
particul ar type of evidence need not be credited over another type of
evidence. Calfee v. Director, OMCP, 8 BLR 1-7, 1-9 (1985).

The claimant's Social Security earnings record (DX 32, 29)
shows the followi ng coal m ne enpl oynent:

Canada Coal Conpany and El khorn Creek Coal Conpany, 3rd
quarter 1971 thru 3rd gtr. 1976, with no earnings in the
4th qtrs. of 1972 and 1975 = 19 quarters.

Eastern Coal Conpany, 2nd qtr. 1977 through 2nd qtr. 1988
(enmpl oynent ended June 1988) = 44 quarters.

Accordi ngly, the claimnt has shown a total of 63 quarters of coal
m ne enploynment, or 15 3/4 years, and | so find.

Modi fi cation

Section 725.310 provides that a claimant nay file a petition
for nodification within one year of the |ast denial of benefits.
Modi fication petitions may be based upon a change in condition or a
m stake in a determnation of fact. 20 CF.R 8 725.310(a).

I n deci di ng whether the claimnt has established a change
in conditions, | nust "perform an independent assessnent of the newy
subm tted evidence, in conjunction with evidence previously
submtted, to determne if the weight of the new evidence is
sufficient to establish the elenent or el enments which defeated
entitlement . . .." Napier v. Director, OAP, 17 BLR 1-111, 1-113
(1993). See also Nataloni v. Director, OACP, 17 BLR 1-82, 1-84
(1993).

I n deci di ng whether the prior decision contains a m stake
in a determ nation of fact, | must review all the evidence of record,
i ncludi ng evidence submtted since the nost recent denial. New
evi dence, however, is not a prerequisite to nodification based upon a
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m stake of fact. Nataloni, 17 BLR at 1-84; Kovac v. BCNR M ning
Corp., 14 BLR 1-156, 1-158 (1990), aff'd on recon. 16 BLR 1-71, 1-73
(1992). See also O Keefe v. Aerojet-General Shipyards, 404 U. S. 254,
257 (1971). Rather, the factfinder is vested "with broad discretion
to correct m stakes of

fact, whether denonstrated by wholly new evi dence, cunulative
evidence, or nerely further reflection on the evidence initially
submtted." O Keefe, 404 U S. at 257.

The following is a summry of the medical evidence submtted
with the instant request for nodification. The previously submtted
medi cal evidence is summarized in Judge Neusner's Septenber 8, 1995
and August 20, 1997 decisions. (DX 49, 70). No nedical evidence was
entered in the 1976 claim (DX 29).

Medi cal Evi dence

A. Chest X-rays

Date Film Physi ci an/

Ex. No. of X-ray Qual. Qualifications? Interpretation

DX 92 6/ 22/ 92 2 W ot/ BCR, B Conpl etely negati ve.

DX 92 6/ 22/ 92 2 Br oudy/ B 0/0. Scattered

cal cifications.

DX 92 1/ 18/ 93 1 Br oudy/ B Chroni c changes with sone
peri bronchial fibrosis and
scattered calcifications.

0/ 0.
DX 92 5/ 26/ 93 1 Br oudy/ B Chroni ¢ changes with sone

peri bronchial fibrosis in

2 The synbol "BCR' denotes a physician who has been certified in radi-
ol ogy or diagnostic roentgenol ogy by the Anerican Board of Radiology, Inc. or
the Anerican Gsteopathic Association. 20 CF. R § 727.206(b)(2).

The synbol "B" denotes a physician who was an approved "B-reader"
at the time of the x-ray reading. A B-reader is a physician who has denon-
strated expertise in assessing and classifying x-ray evi dence of pneunoco-
niosis. These physicians have been approved as proficient readers by the
National Institute of Qccupational Safety & Health, U S. Public Health Service
pursuant to 42 C.F.R § 37.51 (1982).



md and | ower zones, and
scattered calcifications.

0/ 0.
EX 4 5/ 26/ 93 1 Fi no/ B Conpl etely negati ve.
Date Film Physi ci an/
Ex.No. of X-ray Qual. Qualifications Interpretation
DX 92 8/ 11/ 94 1 Spitz/BCR, B 0/0. Tortuous aorta.
Decreased vascularity in
upper | obes may represent
enphysema. Fr (old
heal ed fracture).
DX 92 8/ 11/ 94 2 W ot/ BCR, B 0/0. Co (atherosclerotic
aorta). Fr.
DX 59 7/ 11/ 95 - Ami n (Portable chest). No
acute (Hospital)
car di opul nonary di sease.
DX 59 10/ 2/ 95 - Ami n No acute cardi opul nonary
(Hospital) di sease. MId flattening
of hem di aphragm
DX 59 12/ 14/ 95 - Ami n Chroni c obstructive |ung
(Hospital) di sease. MId flattening
of hem di aphragm
DX 59 1/ 25/ 96 - Ami n M1 d chronic obstructive
(Hospital) | ung di sease with no
acute cardi opul nonary
di sease.
DX 59 1/ 31/ 96 - Ami n M1 d chronic obstructive
(Hospital) | ung di sease with no
acute cardi opul nonary
di sease.
DX 59 4/ 27/ 96 - Am n M1 d chronic obstructive

(Hospital) | ung di sease.
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DX 59 9/ 27/ 96 - Ami n M1 d chronic obstructive
(Hospital) | ung di sease with no
acute cardi opul nonary
di sease. Diffuse inter-
stitial fibrosis
bilaterally.
Date Film Physi ci an/
Ex.No. of X-ray Qual. Qualifications Interpretation
DX 71 5/ 6/ 97 - Am n Chroni c obstructive |ung
(Hospital) di sease. Prom nent pul -
nmonary arteries. MIld
flattening of hem di a-
phragm  Fr.

DX 92 5/ 6/ 97 3 Br oudy/ B 0/0. Peribronchi al
fibrosis and scattered
cal cifications.

DX 92 4/ 17/ 98 3 W ot/ BCR, B 0/0. Atherosclerotic
aorta.

DX 92 4/ 17/ 98 - Fi no/ B Conpl etely negati ve.

DX 92 4/ 17/ 98 2 Spitz/BCR, B Conpl et ely negati ve.

DX 92 5/ 17/ 98 2 Broudy/ B 0/0. Scattered fibrotic
changes and nmul tiple
scattered calcifications.

DX 92 7/ 8/ 98 3 W ot/ BCR, B 0/0. Atherosclerotic
aorta.

DX 92 7/ 8/ 98 2 Spitz/BCR, B Conpl etely negati ve.

DX 92 7/ 8/ 98 - Fi no/ B Conpl etely negati ve.

DX 92 7/ 8/ 98 2 Br oudy/ B 0/0. Scattered fibrotic

changes and multiple
scattered calcifications.



St abl e appearance of the
chest wi thout evidence of
acti ve di sease as com

Decreased vascularity in
upper | obes may represent
enphysema. Fr. Linear

Sone post-inflammtory

scarring in the left md
zone and a few scattered
calcifications in either

Chroni c obstructive |ung
di sease, mld flattening

Chroni ¢ obstructive |ung

DX 92 6/ 25/ 99 - Abbot t
pared to 8-11-94. No
silicosis. Sone calcified
granul omata. Tortuous
aorta. Fr.
Date Film Physi ci an/
Ex. No. of X-ray Qual. Qualifications Interpretation
DX 92 6/ 25/ 99 1 Spitz/ BCR, B 0/0. Tortuous aort a.
strands in LLL.
DX 92 6/ 25/ 99 2 W ot/ BCR, B 0/0. Co. Fr.
DX 92 6/ 25/ 99 1 Br oudy/ B
| ung.
DX 92 8/ 19/ 99 - Ami n
of hem di aphragm
bilaterally. Fr.
DX 92 8/ 19/ 99 1 Spitz/BCR, B 0/0. Linear strands.
Fr.
DX 92 8/ 19/ 99 3 W ot/ BCR, B 0/0. Co. Fr.
EX 4 8/ 19/ 99 1 Fi no/ B Conpl etely negati ve.
DX 92 8/ 23/ 99 - Ami n
(Hospital)

di sease, flattening of
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hem di aphragm bi | at -
erally. Fr.

DX 92 8/ 23/ 99 2 Spitz/BCR, B . 0/0. Linear strands.
r.

DX 92 8/23/99 UR Wot/BCR B Unr eadabl e.

EX 4 8/23/99 UR Fino/B Unr eadabl e.

DX 92 9/15/99 UR Spitz/BCR, B Unr eadabl e.

DX 92 9/15/99 UR Wot/BCR B Unr eadabl e.

DX 92 9/ 17/ 99 2 Spitz/BCR, B 0/0. Fr.

Date Film Physi ci an/

Ex. No. of X-ray Qual. Qualifications Interpretation

DX 92 9/ 17/ 99 3 W ot/ BCR, B 0/0. Co. Fr.

DX 92 9/ 21/ 99 2 Spitz/BCR, B . 0/0. Linear strands.
r.

DX 92 9/ 21/ 99 3 W ot/ BCR, B 0/0. Co. Fr.

Ef (pleural effusion).
DX 92 10/ 9/ 99 1 Dahhan/ B Conpl etely negati ve.
DX 92 10/ 9/ 99 2 Br oudy/ B 0/0. Scattered fibrotic

changes and multiple
scattered calcifications.

CX 2 8/ 10/ 00 - Bl ake COPD wi th question of
(Hospital) pul monary artery hyper-
t ensi on.
EX 4 8/ 10/ 00 1 Fi no/ B 0/0. Cardi onegaly and

congestive heart failure.

B. Pul nonary Functi on St udi es

FEV1/ Coop/
Dat e Ex. No. Age/ Hat . FEV1 EVC FVC MWV  Conp.




5/ 6/ 97 DX 71, 60/ 69" 2.97 4.68 63.4% - - - -
80
6/ 25/ 99 DX 92 62/ 69" 2.85 4. 44 64% 102 Good
* 3.02 4. 36 69% 113
8/ 25/99 DX 92 63/ 69. 0" 0. 33 0.50 56.9% 22 Poor
effort

Dr. N. K. Burki opined that the above study was invalid due to

|l ess than optimal effort, cooperation and conprehension: "Observer
comments and curve shapes indicate poor effort.” (DX 92).

FEV1/ Coop/
Dat e Ex. No. Age/ Hat . FEV1 EVC FVC WV  Conp.
10/9/99 DX 92 63/67.5" 2.19 3.53 62% 64.5 Good/

* 2.02 3.00 67% 75.0 Good
Dr. Dahhan opined that the pre-bronchodilator MW and al
of the post-bronchodilator values were invalid due to inadequate
effort. (DX 92).

* Results obtained post-bronchodil ator.

C. Arterial Blood Gas Tests

Dat e Physi ci an pCO2 pQo2 Ex. No.

9/ 27/ 96 Hussai n 39.8 68.0 DX 59
(Hospital)

9/ 30/ 96 Hussai n 36.2 70.0 DX 59
(Hospital)

5/ 6/ 97 Hussai n 38.1 75.0 DX 71

6/ 25/ 99 Br oudy 38.8 75.5 DX 92

8/ 19/ 99 Hussai n 40.1 70.0 DX 92



-12 -

8/ 23/ 99 Hussai n 47.5 48.0 DX 92
(Hospital)

Dr. Burki opined that the above study
was valid. (DX 92).

10/ 9/ 99 Dahhan 31.9 71.7 DX 92
** 28.3 91.9
8/ 10/ 00 Hussai n 37.5 65.0 CX 2
(Hospital)

** Results obtained with exercise.

D. Medi cal Opi ni ons

The cl ai mant was hospitalized fromJuly 11 to 13, 1995 due to
recurrent pain in the jaw and neck, diaphoressis, severe

weakness, and passing out spells since norning. The attendi ng physi -
cian was Dr. Intiaz Hussain. The discharge diagnoses were angina,

at heroscl erotic heart disease, status post nmyocardial infarction,
status post coronary angi opl asty, hypertension, and osteoarthritis.
(DX 59).

The cl ai mant was rehospitalized on January 31, 1996 due to
wor seni ng breat hl essness, cough wi th nucopurul ent expectoration,
wheezi ng, chest congestion, headache, nasal discharge and congesti on,
and fever with chills for the past seven days. The attending
physi ci an was again Dr. Hussain. Black |ung and COPD were noted by
hi story. Exam nation reveal ed vesicul ar breathing with prol onged
expiration, bilateral scattered rhonchi, and basilar crackles. An x-
ray reveal ed evidence of black lung with chronic obstructive
pul monary di sease. The final diagnoses on February 6, 1996 were
acut e exacerbation of chronic obstructive pul nonary di sease, bl ack
| ung, atherosclerotic heart disease, hypertension, old nyocardi al
infarction, and status post angioplasty. (DX 59).

On Septenber 27, 1996, the claimnt was admtted again to the
hospital. The attending physician was Dr. Hussain. An
x-ray was noted to be positive for black lung. The final diagnoses
on October 1, 1996 were acute exacerbation of COPD, black |ung,
hypertension, and atherosclerotic heart disease. (DX 59).

The cl ai mant was next hospitalized fromJuly 8 to 11, 1998 due
to worseni ng breathl essness, cough with nmucoprul ent expectoration,
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recurrent chest pains, snothering, and swelling of the feet for the
past eight days. The attending physician was Dr. Hussain.

Exam nation reveal ed vesicul ar breathing with prol onged expiration,
bil ateral scattered rhonchi, and occasional basilar crackles in the
| eft base. An x-ray was positive for COPD. An EKG reveal ed
nonspeci fic anterior T wave changes suggestive of old ischema, old
anterior infarct. The final diagnoses were acute exacerbation of
chronic obstructive pul nonary di sease, chest pain, atherosclerotic
heart di sease, gastroesophageal reflux di sease, and hypertension.
(DX 80).

Dr. Hussain, who specializes in pulnonary and critical care
medi ci ne, issued a report on August 28, 1998. He stated that he has
been the claimnt's physician for the past three years, and that the
claimant has "a history of Chronic Obstructive Pul nonary Di sease,
Coal Workers' Pneunobconi osis, HTN, Coronary Artery Di sease, Status
Post Coronary Angi opl asty and Gastroesophageal Reflux Di sease.” The
snmoki ng history was one pack of cigarettes per day from 1969 to
present. A pulnmonary function test showed

a |low FEV1/ FEV ratio at 63.4% which Dr. Hussain found to be sug-
gestive of black lung. The pO2 on the arterial blood gas test was

al so I ow, suggestive of COPD secondary to black lung. Dr. Hussain
noted that "[c]hest x-rays obtained over the years reveal evidence of
Coal Workers' Pneunoconiosis and COPD." In a |later report, August 6,
1999, Dr. Hussain noted that the January 25, 1996, May 6, 1997, and
April 17, 1998 x-rays were positive for COPD. Dr. Hussain reasoned

t hat :

M. Smith was awarded his Black Lung Disability in
1988, but the decision was recently reversed due to | ack
of supportive nedical findings. It is my professional
medi cal opinion as a Pul nonol ogi st that in view of the
af orenmenti oned findings, you nmust concur that M. Smth
does indeed suffer from Bl ack Lung due to his long term
exposure to coal, coal dust and rock dust.

M. Smith is limted in his physical capabilities and
is unable to performeven routine daily activities such
and (sic) nowing the law, clinbing a flight of stairs,
shoppi ng or gardeni ng because of episodes of severe
shortness of breath, wheezing and cough. His quality of
life is dimnished and his lifestyle altered due to his
failing physical condition.
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It is therefore ny opinion that M. Smith is no
| onger able to be gainfully enployed and is permanently
and totally disabled. Due to constant exposure to coal,
coal dust, and rock dust in the mnes for nearly 20 years,
M. Smith should therefore be entitled to and receive al
the benefits due to himregarding his condition under the
Bl ack Lung Law.

(DX 80, 92; see also DX 59, 67 and 69, handwitten office notes and

| aboratory test results).

Dr. Bruce C. Broudy exam ned the claimnt on June 25, 1999 on
behal f of the enployer. He had previously exam ned the clai mant on
August 11, 1994. Exam nation of the chest was normal. A pul nonary
function study revealed a very mld obstruction with no significant
i nprovenent after bronchodilation. An arterial blood gas test showed
mld resting arterial hypoxema with elevation of the
car boxyhenmogl obin | evel indicating continued exposure to snoke. An
X-ray was positive for sone post-inflammtory scarring in the |eft
md zone and a few scattered calcifications in either |ung, but
negative for pneunoconiosis. Dr. Broudy diagnosed

chronic bronchitis with very mld chronic airways obstruction rel ated
to snoking, obesity, coronary artery disease, and hypertension. He
found "no objective evidence of any significant deterioration in his
pul monary status since his last visit here in 1994," and opi ned that
the claimant has the respiratory capacity to resunme his fornmer coa

m ne enployment. (DX 92).

In his August 6, 1999 report, based on his July 20, 1999
exam nation, Dr. Hussain referred to the x-ray and study results
noted in his earlier report. He stated that the claimant was "unabl e
to be gainfully enployed due to severe breathl essness, wheezing and
cough with nmucoprul ent expectoration” and that the claimnt "should
avoi d dust and fumes at all tines due to severity of his |ung
di sease.” He also noted that the claimnt has angina with tightness
and pain in his chest upon exertion. (DX 92).

Dr. Broudy was deposed on August 18, 1999. He testified as to
hi s exam nation findings. (DX 92).

Dr. Gregory J. Fino reviewed nmedical records on behalf of the
enpl oyer and issued a report on August 17, 1999. Dr. Fino previously
reviewed records on Novenber 1, 1994. He concluded that coal
wor kers' pneunoconi osi s was absent, and that even if it were present,
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t he cl ai mant does not have a pulnonary inpairnment. (DX 92). Dr.
Fino is board-certified in internal and pul nonary nedicine. (EX 4).

The cl ai mant was hospitalized at South Wl Ilianmson Appal achi an
Regi onal Hospital from August 23 to 27, 1999. The attending
physician was Dr. Intiaz Hussain. X-rays reveal ed evidence of COPD.
A pul nonary function study, with poor effort, showed severe airway
obstruction. The final diagnoses were acute exacerbation of chronic
obstructive pul nonary di sease, hypertension, and di abetes nellitus.
(DX 92).

Dr. Jerome F. Wot was deposed on Septenber 8, 1999. He
testified that:

[ C] oal workers' pneunpconiosis is manifested radio-
graphically by the presence of small, rounded and
sonetinmes irregular opacities, which tend to begin in the
upper lung fields. The nore often, interestingly enough,
they early occur in the right upper lung field rather than
the left. These rounded or irregular opacities are nore
often what we call a g size, which is a part of the
classification system but ... you can have p's and r's,
but nore often g size opacities of coal workers'
pneunoconi osis and sonetinmes t's.

If the di sease process becones nore severe, it wl
progress down the lung, so it goes down the chest rather
t han up.

As to the claimant, Dr. Wot testified that the x-rays do not
evi dence coal workers' pneunoconiosis, and that there has not been
any change in the x-rays since 1992. (DX 92).

Dr. Abdul K. Dahhan exam ned the claimant on behalf of the
enpl oyer on October 9, 1999. He reviewed the claimant's histories,
synptons, and nedi cations. Exam nation of the chest showed increased
AP di ameter with hyper resonancy to percussion. Auscultation
reveal ed bilateral expiratory wheeze with no crepitation or pleural
rubs. An el ectrocardi ogram reveal ed extensive anterior wall
myocardi al infarction. An arterial blood gas test showed m ni num
hypoxia at rest; the values were normal with exercise. A pulnonary
function study indicated a mld obstructive ventilatory defect, with
reversibility undeterm ned due to the invalidity of the post-
bronchodil ator test. An x-ray was negative for pneunpconiosis. Dr.
Broudy al so revi ewed ot her nedical records. He concluded that the
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claimant did not have coal workers' pneunoconiosis, but a non-
di sabling mld obstructive ventilatory defect due to snoking. He
expl ai ned that:

[ The clai mant] has not had any exposure to coal dust since
1988, a duration of absence sufficient to cause cessation
of any industrial bronchitis that he may have had. Al so,
he is being treated with various bronchodil ators, which
indicates that his treating physician believes that it is
responsive to such therapy, a finding that is inconsistent
with the permanent adverse affects of coal dust on the
respiratory system

Dr. Dahhan is board-certified in internal and pul nonary nedi ci ne.
(DX 92).

Dr. Broudy reviewed additional nmedical evidence on behalf of
the enmpl oyer and issued a report on October 26, 1999. Hi s opinions
remai ned the same. (DX 92).

Dr. Hussain issued another exam nation report on June 2, 2000.
He again reviewed the claimant's histories and synptonms. Dr. Hussain
noted that the claimant had underwent a cardi ac catherization and
bal | oon angi oplasty in 1995, and a repeat angi opl asty one year |ater.
The cl ai mant was on el even nedi cati ons

for his various nmedical conditions. He still snoked. Exam nation
reveal ed bilateral rhonchi. X-rays from 1998 - 2000

showed prom nent pul nonary arteries and chronic obstructive pul nonary
di sease. Arterial blood gas tests from 1998 - 2000 showed a | ow pQ2
suggestive of COPD secondary to black lung. Pulnonary function
studies from 1998 - 2000 showed a | ow FEV1/ FVC rati o suggestive of

bl ack lung. Dr. Hussain diagnosed ASHD, COPD, and hypertension. He
rel ated the di agnoses to "exposure to coal, coal dust and rock dust
for 20+ years on a continual daily basis. Also working around diese
equi pnent for 13 years. Snoking is secondary cause.” As to the
severity of an inpairnment and the cause(s), Dr. Hussain wote that:

Pt. experiences shortness of breath, wheezing
and cough, with chest pain and weakness. Pt. has
greeni sh/ grayi sh sputum on occasi on. Accentuated
bronchovascul ar markings in |ung bases (9/99), pul nonary
arteries promnent, mld flattening of hem di aphragm
fibrotic strand in |eft base.
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ASHD - is major contributing factor causing chest
pai n.

COPD - is mpjor contributing factor causing shortness
of breath, wheeze, cough and weakness.

On a separate form he checked off that the claimant is totally

di sabled related primarily to pneunoconiosis. He stated that

the claimant is "no | onger able to be gainfully enployed due to
severity of his disease and due to nunmerous recent hospitalizations."”
(CX 1).

Dr. Broudy was deposed on June 21, 2000 after review ng Dr
Hussain's latest report. Dr. Broudy comented that:

[ TThis npst recent report ... suggest that there were
abnormal results of the lung function, but he doesn't
actually have the report of the spironmetric results. He
says that the pO2 was | ow, but doesn't give an actual
result. He also nentions the chest x-ray as show ng
chronic obstructive pul nonary di sease, but doesn't nention
any readi ng suggesting coal workers' pneunoconiosis. This
report does not alter in any way the previous concl usions
that | reached after review ng the previous nedical

evi dence.

(EX 1).

The cl ai mant was hospitalized again from August 10 to 16, 2000.
(CX 2). The records do not reveal much information other than the x-
ray and study results |isted above.

At the enpl oyer's request, on Septenber 4, 2000, Dr. Robert A
W se perfornmed a review of nedical records from May 1993 to COctober
1999. He concluded that "M. Smth does not have coal workers'
pneunoconi osis. He has no nore than a slight respiratory inpairnment
which is not the result of inhalation of coal dust. As of Cctober,
1999, he retained the respiratory functional capacity for heavy work
activity such as that required of a coal mner." (EX 2). Dr. Wse
did not provide any reasoning.

Dr. David M Rosenberg performed a nmedical record review on
behal f of the enployer on Septenber 6, 2000. He concl uded that:
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[I]t can be appreciated that the overwhelmng majority of
M. Smith's B reading interpretations have been totally
negative for the presence of a pneunoconiosis. Serial
eval uations of films by nmultiple B readers have reveal ed
there clearly is no evidence of parenchymal interstitial

i nvol venent. Hi s pulmonary function test (sic), at worst,
have denonstrated a m|Id degree of airflow obstruction,
whi ch undoubtedly relates to his | ong and probably
continued snoki ng history (based on his el evated

car boxyhenmogl obin levels). While arterial blood gas
studi es have at tines revealed m|d decreases in PO2, he
had a significant increase in his PO2 with exercise. The
latter indicates that the alveolar capillary bed within
his lungs is intact, and clearly he has no interstitial

| ung di sease based on this nmeasurenent of PO2 with
exercise. Also, M. Smth does not have persistent

bi basil ar end-inspiratory rales on auscultation of his
chest. It should be noted that his chest X-rays have
denonstrated evidence of chronic obstructive pul nonary

di sease. \When all the above information is | ooked at in
total, with a reasonabl e degree of nedical certainty, M.
Smith does not have coal workers' pneunopconiosis. Any
pul monary i npairnment present, which at worst is mld
airflow obstruction, is related to his long history of
cigarette snoking. He does not have any i npairnment
consequent to his coal m ne enploynent and any potenti al
dust exposure which occurred.

Dr. Rosenberg is board-certified in internal, pulnonary, and
occupational nedicine. (EX 3).

Dr. Fino performed another record review on Septenber 15, 2000.
He concl uded that:

There is no valid, objective evidence of any
respiratory inpairnment. Dr. Dahhan's evaluation of this
man reveal ed normal bl ood gases at rest and with exercise
in October of 1999.

This man did have significant hypoxia and sone
hypercarbi a during an exacerbation of his chronic
obstructive lung disease in August of 1999. However, the
bl ood gas abnormalities did return to normal two nonths
|ater. Such inprovenent in a short period of time
i ndi cates a snmoking related condition. Coal m ne dust
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rel ated conditions are permanent and woul d not be expected
to i nprove over tine.

(EX 4).

Dr. Fino issued a supplenental report on Cctober 21, 2000. His
opi nions remai ned the sane. (EX 6).

Dr. Wse issued a supplenental report on Cctober 15, 2000
concerning his review of the August 2000 hospitalization. He stated
t hat :

The evidence submtted is inconplete and does not
allow a determ nation of M. Smth's residual functional
capacity at the tinme that the evidence was collected. It
appears that he was hospitalized, but the nature of the
reason for hospitalization cannot be determned with a
reasonabl e degree of medical certainty. The treatnent
regi men woul d suggest that he was being treated for acute
bronchitis or an exacerbation of COPD, but this would be
specul ative. The only evidence bearing on a diagnosis of
coal workers' pneunpconiosis is the chest radiograph
report which does not contain any evidence of this

di sorder. Thus, this additional limted evidence does not
change ny previous concl usions based on previous nedical
records.

Dr. Wse is board-certified in internal and pul nonary nedicine. (EX
5).

Dr. Wse was deposed on Novenber 6, 2000. He testified
that he reviewed el even x-rays from June 22, 1992 to October 9, 1999
and found no evidence of coal workers' pneunoconiosis. He
further testified that "[c]oal workers pneunoconiosis is a fixed
fibrotic or scarring disease which would not respond to broncho-
dilators,” and that sinple pneunoconiosis generally does not progress
absent further coal dust exposure. An inprovenment in oxygenation
with exercise is not conpatible with silicosis or coal workers’
pneunoconi osis, but is conpatible with chronic bronchitis. (EX 9).

Dr. Rosenberg was deposed on Novenber 7, 2000. He also
testified that sinple coal workers' pneunpconi osis does not progress
absent further exposure, and generally does not cause any inpairnment.
(EX 7).

Dr. Fino was deposed on Novenber 10, 2000. He testified that:
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The bl ood gas studies when this man in his chronic
normal steady state, not acutely ill, were all within
normal limts. There was no hypoxia. There was a bl ood
gas from August of 1999 when he was admtted to the
hospital with an acute infection in his lungs at that tinme
hi s bl ood oxygen | evel was very abnormal. His pO2 was
only 48 but he was treated for this infection. He
i nproved and subsequent bl ood gas were now i n the nornal
range. So this was an acute illness not representative of
a chronic underlying pul nonary condition.

(EX 8).

DI SCUSSI ON

Mat erial Change in Conditions

No nedi cal evidence was submtted with the 1976 claimand the
ONCP made no specific findings in that claim Therefore, there is
not hing for the claimant to show a material change in conditions from
and he bears no burden under § 725.309(d).

Applicabl e Law

Because the claimant filed his application for benefits after
March 31, 1980, this claimshall be adjudicated under the regul ations
at 20 CF.R Part 718. Under this part of the regul ations, claimnt
must establish by a preponderance of the evidence that he has
pneunoconi osi s, that his pneunbconi osis arose

fromcoal m ne enploynent, that he is totally disabled, and that his
total disability is due to pneunoconiosis. Failure to establish any
of these elenments precludes entitlenent to benefits. See Anderson v.
Val l ey Canp of Utah, Inc., 12 BLR 1-111, 1-112 (1989).

Pneunpconi osi s and Causati on

Under the Act, pneunoconiosis is defined as a chronic dust
di sease of the lung and its sequel ae, including respiratory and
pul monary i npairments, arising out of coal mne enploynent. 30
U S C 8 902(b). Section 718.202(a) provides four methods for
determ ning the existence of pneunoconiosis: X-ray evidence, biopsy
or autopsy evidence, application of a presunption, and nedi cal
opi ni on evidence. 88 718.202(a)(1)-(4). As the record does not
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contain any biopsy evidence and none of the referenced presunptions
are applicable, pneunoconi osis cannot be established under either 8§
718.202(a)(2) or (3).

Under the provisions of 8§ 718.202(a)(1), chest x-rays that have
been taken and evaluated in accordance with the requirements of 8§
718.102 may formthe basis for a finding of the existence
of pneunoconiosis if classified in Category 1, 2, 3, A B, or C under
an internationally-adopted classification system An x-ray
classified as Category 0, including subcategories 0/-, 0/0 and 0/1,
does not constitute evidence of pneunoconi osis. Under
§ 718.202(a)(1), when two or nore x-ray reports are in conflict,
consi deration nust be given to the radiological qualifications of the
physi cians interpreting the x-rays.

As none of the newly submtted x-ray readi ngs were cl assified
as positive for pneunoconiosis, | find no change in condition.
Wei ghing all of the x-ray readings of record, |I find no m stake of
fact. While the record contains four positive readings, the
preponderance of all the x-ray readings is negative for
pneunoconi osis. Therefore, the evidence does not show pneunpconi 0si s
under § 718.202(a)(1).

Under 8§ 718.202(a)(4), a claimant nmay al so establish the
exi stence of pneunoconi osis, notw thstandi ng negative x-rays, by
subm tting reasoned nmedi cal opinions. However, this regul ation
further provides that any such finding by a physician nust be based
on objective nedical evidence such as bl ood gas studies,
el ectrocardi ograns, pulnmnary function studies, physical performance
tests, physical exam nations, and nmedi cal and work histories.

Whil e the opinion of a treating physician is entitled to
addi ti onal weight, the opinion of Dr. Hussain is not accorded nuch
weight in this case because it is not a properly docunented nor well -
reasoned opinion. Dr. Hussain refers to allegedly positive x-ray
readi ngs for pneunoconi osis, but the readings of Dr. Am n show only
findi ngs of chronic obstructive pul nonary di sease in addition to one
x-ray finding of "diffuse interstitial fibrosis bilaterally" (which
was not specifically identified as any particul ar di sease process).
Al t hough Dr. Hussain then related the COPD to coal dust, which makes
for a finding of "pneunoconiosis" as defined under §718.201, Dr.
Hussai n neverthel ess indicated that he was beginning with an x-ray
positive for black lung in addition to COPD. As found earlier, none
of the newly submtted x-rays were classified as positive for pneuno-
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coniosis and Dr. Hussain did not refer to Dr. Amin's reading of
interstitial fibrosis.

Dr. Hussain also based his finding of pneunpbconiosis on the | ow
FEV1/ FVC ratio and the decrease in pO2 retention, as well as the
claimant's synptons. However, he did not review the increase in
oxygenation with exercise nor the variability in the FEV1/FVC ratio.

Nei ther Dr. Hussain nor the previous physicians who di agnosed
pneunoconi osi s addressed the nature of the di sease process as opposed
to that from snoking. Therefore, their opinions provide no reasoning
to wei gh against the opinions of the enployer's experts who attribute
any and all pulnmonary findings to cigarette snoking.

As such, | find that the preponderance of the medical opinion
evidence is negative for both nedical and statutory pneunpconi osis.

Based on the foregoing, |I find that the clainmnt has not
established a m stake of fact in the previous determni nation that he
did not establish pneunoconiosis, nor a change in condition.

Total Disability and Causati on

None of the valid pul nonary function studies of record produced
qual i fying values as determ ned by Appendix B to Part 718.
Therefore, | find that the claimnt has not shown total disability
under § 718.204(c)(1).

None of the arterial blood gas tests of record produced
qual i fying values as determ ned by Appendix C to Part 718, except for
the study of August 23, 1999 which was obtained during a
hospitalization for an acute illness. Therefore, |I find that the
cl ai mnt has not shown total disability under § 718.204(c)(2).

The record does not contain any evidence of cor pulnonale with
ri ght-sided congestive heart failure. Therefore, total disability
cannot be shown under 8§ 718.204(c)(3).

Dr. Hussain opined that the claimnt was totally disabl ed.
While his opinion is unclear as to whether he found the claimnt to
be totally disabled froma pul nonary (not cardiac) standpoint al one,
assum ng arguendo that he did, his opinion is still unreasoned. He
did not address the non-qualifying results of the pul nonary function
studies and arterial blood gas tests. While he inplied a connection,
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Dr. Hussain did not explain any connection between the claimnt's
COPD and the acute exacerbations which apparently arise from
infections. Dr. Hussain's qualifications in pulnmonary nedicine are
al so unknown.

Dr. Baker's opinion of total disability, which was rendered in

1993, was addressed by Judge Neusner. He found that the opinion was
out wei ghed by the other nunerous opinions that the claimant was not
totally disabled. | concur with that finding, and also find that the

nost recent evidence is nore probative on the issue of disability
t han an opinion rendered in 1993.

Considering this, the continuing non-qualifying results of the
obj ective studies, and the newly submtted opinions of Drs. Broudy,
Dahhan, Fino, Wse, and Rosenberg that the claimant is not totally
di sabled from a pul nonary or respiratory standpoint, | find no
m stake in the previous determ nation and no change in condition.

Based on the foregoing findings under 88 718.204(c)(1)-(4), |
find that the claimant is not totally disabled froma pul nonary or
respiratory standpoint.

Concl usi on

The cl ai mant has not established a m stake of fact in the
previ ous determ nations on pneunoconiosis and total disability, nor
has he established a change in condition. Therefore, his request for
nodi fi cation nust be deni ed.

In reaching the above conclusion, | have applied the various
versions to the regulations recently pronul gated by the Departnment of
Labor. 65 Fed. Reg. 79920-80107 (Dec. 20, 2000). | note this

deci sion was rendered only after giving due consideration to the
argunments of the parties, existing case |aw, and both the new and old
regul ati ons, including the new regul ations at issue in National

M ni ng Association v. Chao, No.: 100CN0O386(EGS) (D. D.C.)

ORDER

The cl ai m of REAFORD SM TH for benefits under the Act is
deni ed.
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A
JOSEPH E. KANE
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS:

Pursuant to 20 CFR 8§ 725.481, any party dissatisfied with this
Deci sion and Order may appeal it to the Benefits Revi ew Board
within 30 days fromthe date of this Decision and Order by
filing a Notice of Appeal with the Benefits Review Board at
Post Office Box 37601, Washington, D.C. 20013-7601. A copy of
a notice of appeal nust also be served on Donald S. Shire,
Esquire, Associate Solicitor for Black Lung Benefits, Room N
2117, 200 Constitution Avenue, N.W., Washington, D.C 20210.




